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| NTRCDUCTI ON

Petitioner Mchael D. Kirby is an inmate at Maryl and Eastern
Correctional Institution. (D. 1. 24) Currently before the court
are petitioner’s application for habeas corpus relief pursuant to
28 U S.C. 8§ 2254 (D.1. 1), and petitioner’s notion for
reconsi deration of the court’s order denyi ng appoi nt ment of
counsel . (D.lI. 25) The court finds that petitioner’s
application is tinely under 28 U S.C. § 2244(d)(1)(A), and
reserves decision on its nerits pending additional briefing by

the parties.

1'n a Septenber 29, 2000 order, the court denied
petitioner’s notion for appoi ntnent of counsel because it
appeared that petitioner’s application for habeas relief was tine
barred and, therefore, “wthout nerit.” (D. 1. 23) Petitioner
m sunderstood this |anguage to nean that the court was denying
his application for habeas relief, consequently, his notion for
reconsi deration addresses the statute of limtations bar and not
appoi ntnent of counsel. The court will consider petitioner’s
notion for reconsideration as a supplenental brief in support of
his original application for habeas relief.



1. BACKGROUND

On May 28, 1997, petitioner was convicted by a Del anare
Superior Court jury of nine counts of second degree burglary.
(D.I. 15) At a hearing on July 25, 1997, the Superior Court
decl ared petitioner a “habitual offender” and sentenced himto
ni ne consecutive terns of life in prison. (ld.) On direct
appeal , the Del aware Suprene Court affirnmed the convictions, but
remanded the case to Superior Court for resentencing. See Kirby
v. State, 708 A . 2d 631 (Del. Apr. 13, 1998). Upon resentencing
on May 1, 1998, petitioner received one life termon one count of
second degree burglary plus eight years inprisonnment on the
remai ni ng counts. (D.1. 15)

Wil e his appeal was pending, on Septenber 13, 1997,
petitioner filed his first notion for state post-conviction
relief. (Ld.) The Superior Court notified petitioner that it
could not consider the application at that tinme.? (1d.) On My
11, 1998, petitioner filed his second notion for state post-
conviction relief, alleging ineffective assistance of counsel on
thirteen grounds. (ld.) On May 20, 1998, the Superior Court
deni ed petitioner’s application. (ld.) Petitioner did not

appeal the decision.

2Pur suant to Del aware Suprenme Court Rule of Crim nal
Procedure 61(b)(4), a notion for post-conviction relief may not
be filed until the judgnment of conviction is final.
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On July 1, 1998, petitioner noved for a nodification of his
sentence, which was denied on July 6, 1998. (ld.) On July 22,
1998, petitioner filed an application for “rescission of the
Court’s decission [sic] to deny defendant’s notion for post-
conviction relief and all owance to anmend notion for post-
conviction relief and grant defendant a hearing on all issues as
he is entitled to.” (1d.) The Superior Court denied the
application on July 24, 1998. (ld.) On Septenber 23, 1998,
petitioner appealed the denial, but the Del aware Suprene Court

di smi ssed the appeal as untinely.® See Kirby v. State, 719 A 2d

947 (Del. Cct. 16, 1998).

On January 29, 1999, petitioner filed another notion for
state post-conviction relief, which was deni ed by the Superior
Court on February 5, 1999. (D.I. 15) On March 4, 1999,
petitioner filed a tinely notice of appeal. (l1d.) Petitioner
based his appeal on two grounds: he should not have been decl ared
a habitual offender because he did not have an opportunity for
rehabilitation through psychol ogical treatnent, and his prior
notions for post-conviction relief should have been deci ded on
the nmerits rather than denied on procedural grounds. (l1d.) The

Superior Court’s decision denying petitioner’s notion was

3Pursuant to Del aware Suprene Court Rule 6(a)(iii), a notice
of appeal froma judgnent or order in a proceeding for post-
conviction relief nust be filed within thirty days of the
deci si on.



affirmed by the Del aware Suprene Court. See Kirby v. State, 738

A 2d 238 (Del. Sept. 9, 1999).

Petitioner’s instant application for habeas relief pursuant
to 28 U S.C 8§ 2254 is dated Cctober 11, 1999. (D.1. 1)
[11. DI SCUSSI ON

Effective April 24, 1996, the Antiterrorismand Effective
Death Penalty Act ("AEDPA'), Pub. L. No. 104-132, 110 Stat. 1214
(1996), anmended 28 U. S.C. 8§ 2254 to inpose a one-year statute of
limtations on the filing of a federal habeas petition by a state

prisoner.* See 28 U.S.C. § 2244(d)(1); Mller v. New Jersey

State Dep’'t of Corrs., 145 F.3d 616, 619 n.1 (3d Cr. 1998)

(hol ding that one-year limtations period set forth in Section
2244(d) (1) is statute of limtations subject to equitable
tolling, not jurisdictional bar). The one-year limtations
period begins to run fromthe |atest of:

(a) the date on which the judgnment becane final by the
conclusion of direct review or the expiration of the
time for seeking such review,

(b) the date on which the inpedinent to filing an
application created by State action in violation of the
Constitution or laws of the United States is renoved,

if the applicant was prevented fromfiling by such
State action;

(c) the date on which the constitutional right asserted
was initially recognized by the Suprenme Court, if the
ri ght has been newy recognized by the Supreme Court

4Since petitioner’s sentence was inposed on July 25, 1997
and he filed his Section 2254 notion in QOctober 1999, AEDPA
applies to petitioner wthout any retroactivity problem See
Li ndh v. Mirphy, 521 U. S. 320 (1997).
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and nade retroactively applicable to cases on
coll ateral review, or

(d) the date on which the factual predicate of the

claimor clains presented could have been di scovered

t hrough the exercise of due diligence.

28 U.S.C. § 2244(d)(1).

AEDPA further provides that the statute of limtations is
tolled during the tine that a state prisoner is attenpting to
exhaust his clains in state court. Section 2244(d)(2) states
that “[t]he time during which a properly filed application for
State post-conviction or other collateral review wth respect to
the pertinent judgnment or claimis pending shall not be counted
toward any period of limtation under this subsection.” 28
US C 8§ 2244(d)(2). An application is “properly filed” when its
delivery and acceptance are in conpliance with the applicable
| aws and rules governing filings, such as rules prescribing the
formof the docunent, tinme limts on its delivery, the court and

office in which it nmust be filed, and the requisite filing fee.

See Artuz v. Bennett, 121 S. C. 361, 364 (2000); Lovasz v.

Vaughn, 134 F.3d 146, 148 (3d Cr. 1998) (holding that a
“properly filed application” under Section 2244(d)(2) is a
petition “submtted according to the state’s procedural

requi renents, such as the rules governing the tinme and pl ace of
filing”). Such an application is considered “pending” wthin the
meani ng of Section 2244(d)(2) during the tinme a state prisoner is

pursuing his state post-conviction renedies, including the tine



for seeking discretionary review of any court decisions whether

or not such review was actually sought. See Swartz v. Meyers,

204 F.3d 417, 424 (3d Gr. 2000).

Appl ying these standards to the case at bar, the statute of
[imtations with respect to petitioner began to run on July 13,
1998, the date on which petitioner’s time for filing a tinely
petition for certiorari review expired.® See U S. Supr. . R

13; Kapral v. United States, 166 F.3d 565, 575 (3d Cr. 1999)

(hol ding that a judgnment becones “final” in the context of
Sections 2254 and 2255 “on the later of (1) the date on which the
Suprene Court affirns the conviction and sentence on the nerits
or denied the defendant’s tinely filed petition for certiorari,

or (2) the date on which the defendant’s tine for filing a tinely

petition for certiorari review expires”); Mrris v. Horn, 187
F.3d 333, 337 (3d Cr. 1999).

Petitioner filed a notion for state post-conviction relief
in Del aware Superior Court on July 22, 1998.° As of the day

before, July 21, 1998, petitioner had “used” nine days of his

SAddi ng ninety days after April 13, 1998, the resulting
deadline for filing the petition for certiorari fell on Sunday,
July 12, 1998. Under Rule 6(a) of the Federal Rules of Cvil
Procedure, the |ast day for conputation for a filing date shal
not be included if it falls on a Saturday or Sunday.
Consequently, the deadline for filing the petition fell on
Monday, July 13, 1998.

®Petitioner’s prior notions for post-conviction relief do
not toll the statute of limtations as they were resol ved before
the limtations period began to run.
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allotted 365 days. The notion was denied on July 24, 1998, and
the tinme for filing an appeal expired on August 27, 1998. See

Del. Supr. CG. R 6(a)(iii); Kirby v. State, 719 A 2d 947 (Del.

Cct. 16, 1998). Thus, the limtations period began to run again
on August 28, 1998.°

Petitioner filed another notion for post-conviction relief
in the Superior Court on January 29, 1999. As of the day before,
January 28, 1999, a total of 163 days of the limtations period
had passed. The notion was denied, and then tinely appealed to
t he Del aware Suprenme Court, which affirnmed the Superior Court’s
deci sion on Septenber 9, 1999. Thus, the limtations period
began to run again on Septenber 10, 1999.°8

When petitioner’s notion for federal habeas relief was filed
on Cctober 11, 1999, a total of 194 days of the 365-day
[imtations period had passed. Therefore, petitioner’s

application for habeas relief is tinmely under AEDPA, and the

‘Petitioner did file an appeal of the Superior Court’s
denial of his July 22, 1998 notion for state post-conviction
relief, but since that appeal was untinely, it does not toll the
statute of limtations. See 28 U S.C. 8§ 2244(d)(2).

8The governnent’s argunent that this notion does not tol
the statute of limtations because it does not raise a federal
constitutional issue is rejected in light of the Suprenme Court’s
recent decision in Artuz v. Bennett. See 121 S. C. at 364
(hol ding that the fact that application for state post-conviction
relief contained procedurally barred clainms did not render it
inproperly filed under AEDPA because procedural bars set forth
conditions to obtaining relief rather than conditions to filing).

7



court shall address the nmerits of petitioner’s application after
additional briefing by the parties.
' V.  CONCLUSI ON

Therefore, at WImngton, this 23rd day of February, 2001;

I T 1S ORDERED that briefing on the nerits of petitioner’s
application shall proceed in accordance with the foll ow ng
schedul e:

1. The governnent shall file and serve an answering brief
in response to petitioner’s application on or before March 23,
2001.

2. Petitioner shall file and serve a reply brief in
response to the governnent’s answering brief on or before Apri
20, 2001.

| T I S FURTHER ORDERED t hat the governnent shall append to
its answering brief a copy of petitioner’s amended application.

(D.1. 19)

United States District Judge



